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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

VIA CERTIFIED MAIL

" RETURN RECEIPT REQUESTED DEC 16°200

James C. Fling, Esq.
Adkins & Fling

901 S. Main Street
Shamrock, TX 79079

RE: MURs 6078, 6090, 6108, 6139, 6142, and
6214 and AF 2512
Obama for America and Martin Nesbitt, in
his official capacity as Treasurer
Obama Victory Fund and Andrew Tobias, in
his official capacity as Treasurer

" Dear Mr. Fling:

This is in reference to the complaint you filed with the Federal Election Commission on
Septcmber 25, 2008, which was designated as MUR 6078, concerning Obama for America and
Martin H. Nesbitt in his official capacity as Treasurer, and the Obama Victory Fund and Andrew
Tobias in his nfficial capacity as Treasurer, alleging vmlatmns of the Federal Electlon Campaign

Act of 1971, as amended (the “Act™).

On August 24, 2010, the Commission found reason to believe Obama for America and
Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C. § 441a(f) of the Act, and
authorized an audit pursuant to 2 U.S.C. § 437g. The Commission dismissed allegations that
Obama for America and Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C.
§§ 441e and 441f. Gm March 20, 2012, the Commissitm found nzason to believe Obama for
America and Martin Nesbitt in his official capacity as Treasurer vielated 2 U.S.C. § 434(b) cf the
Act. Copies of the Fartual and Legal Analyses, which formed the basis far the Comrnmsmn s
determinations, are enclosed.

~ On August 24, 2010, the Commission also found no reason to believe the Obama Victory
Fund and Andrew Tobias in his official capacity as Treasurer violated 2 U.S.C. §§ 441a(f), 441e,
and 434(b), and dismissed allegations that the Obama Victory Fund and Andrew Tobias in his

- official capacity as Treasurer violated 2 U.S.C. § 441f. A copy of the Factual and Legal
~ Analysis, which formed the basis for the Commission’s determination, is enclosed.

Qh December 7, 2012, the Commission accepted a conciliaticn agreement signed by

Obama for Amarica and Martin Nesbitt in hiz aofficial capacity as Treasurer to resolve their
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violations of the Act. This agreement settles violations of 2 U.S.C. §§ 434(a), 434(b), and
441a(f) identified in the Matters Undor Review, as well as violations of 2 U.S.C. § 434(a)(6)(A),
which were identified during the Commissian’s audits. The Commission siorultansously closexd
the file in this mattor. A copy of the Cemciliatian Agreement with Obama for America and
Martin Nesbitt in his afficial capacity as Treasurer is enclosed for your information.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 68 Fed.
Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General Counsel’s

_Reports on the Public Record, 74 Fed. Reg. 66,132 (Dec. 14, 2009).

The Act allows a complainant to seek judicial review of the Commission’s resolution of
this action. See 2 U.S.C. § 437g(a)(8).

If you have any questions, please contact me at (202) 694-1650.

Sincerely,

Enclosures
1. Obama for America Factual and Legal Analysis (8/24/10)
2. Obama for America Factual and Legal Analysis (3/20/12)
3. Obama Victory Fund Factual Analysis (8/24/10)
4. Conciliation Agreement
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for Americaand  MURSs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

L  INTRODUCTION
| These six matters involve overlapping allegations that Obama for America and Martin
Nesbitt, in his official eapacity es Treasurer (“OFA” ar the “Commistes™) - Rarack Obama’s
principa! campaign committee for the 2008 presidential election - accepted various excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amended,(“FECA"or“ﬂxe Act™).

The complaints vary in their approach to presenting similar allegations. While some of

.the complaints rely primarily on media reports regarding anecdotal examples of allegedly

suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide
a listing of transactions that ar alleged 1o be part of suspicious patterns in OFA's fundraising
reecipts, See MURSs 6139, 6142, 6214, Rather fhan attempting to address all of the truxssetions
being questinned, OFA fiocuers en its comprehensive evmplinnoe System, and tostis that this

‘system allowed them to identify aad take appropriate carrective actian as o all cantributions for
" which there were geauine questions as to possible illogality. See OFA Responses in MURs

6078/6090/6108, MURSs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely
excessive and prohibited contributions detailed in the complaints have been refunded.

‘Rupondmdnmdthntlomplﬁmm’dlepﬁmmhigmymﬂuﬁw.hckdn

specificity needed to demonstrate a violation of the Act, and that the patterns identified by

' Complainants do not support any inference of illegality. Jd.

Attachment 1
Page 1 0f 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

During the 2007-2008 election cycle, the Commission®s Reports Analysis Division
(“RAD") sent the Committee multiple Requests for Additional Information (“RFAIs”) regarding

" apparent excessive contributions of the same general type ss those identified in the complaints.

While the Committee was responsive to issues raised in the RFAIs, a review of Committee
disclosure reports suggests that OF A hmas accepted, end fafled to take timely eorrective action
with neggmi to exasssive: coomibigluxs, which may iotal tnturean $1.89 miliios and $3.5 milion.
See Chart A, infra.
. Based on a review of the complaints, the responses, and other available information,
including the Commission’s analysis of disclosure reports, it appears that OFA accepted
mﬁwmﬁbﬁmemnotmﬁmdedorothemdsemedinaﬁmeiyfashim
Accordingly, for reasons explained in more detail below, the Commission found reason to
belicve that Obama for America end Martin Nesbit, in his official capacity es Treasurer, violated
2 U.S.C. § 441a(f), and authorized a Section 437g audit. |

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA seecpted prohibited cenn®utiozs from foreign nationals (in violation of
Section 441¢) ared foum fictitions mmne (in violution of Sestion 441) are either whedly
sprenlative er appese to involve sums that arc de mdniasds both in terma of dollar ampinit end as a
percentage of OFA’s overall recsipts. Accordingly, for reasons explained in more detail below,
the Commission dismissed allegations that Obama for America and Martin Nesbits, in his official

.capacity as Treasurer, violated 2 U.S.C. §§ 441e and 441£

Attachment 1
Page 2 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

. FA AL ANALYSI

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their onlioe fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contrithuion over the Internex, it hus opimed that a conzmittee which intends to solicit and recelve
crodit oard coratibutions ovss the Inuret rxust b sbie to woslfy the ilextity of thse who
contrilinte via aredit card with the same degree of confidanee that is gencrally previded when a
committee accepts a check via direet mail.! Adwisary Opinion 2007-30 (Chris Dodd fior
Pmidmghc.);secakoﬁmhmﬂbnmd]usﬁﬁuﬁmforMﬂdﬁnngedhCuﬂmdDebitle
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion’ 1999-09 (Bxll

Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
sccking federal matching funds, prescated by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
corcerns gver tile receipt of prohibited mibhﬁm"mdhgiuommmmmuiu

contributives atiicited snd received tirought smy aatise method. Jd. (quoting Miehing Credic
Cand exd Debit Cadd Coatribmtions, 64 Fed. Reg. at 32395).

} Advisacy Opinionshave looked favorsbly upon several methods fixr notifying contributors of a committee's legal
obligations as well as verifying contrilnstors® idensities, including: using welr page solicitation forms that post clear
and conspicuous langnage informing prospective donors of the Act's source restrictions and contribution limits,

. requiring a donor to complete and submit for processing a contribution form that includes the contributor’s name,

contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. See, eg, AO 2007-30 at 3. The committee
should alse fissiude procodiicos timt will ilow K W screen for conif¥aiives made uning sesposme or besiness cathy
cradit wendh, wad & preceds whenby the doner must axnse (1) the ceatribution fs mele from his wy fisrals smd not
those of snother; (2) contributions are not made from general treasury funds of a corporation, labor organization or
national bank; (3) donor is nat a faderal gowernmert contractey or a Sresjgn national, but Is a citizen or permanent
resident of the United States; and (#) the contribution is made on a psrsonal credit card for which the donor, not a

cogporation or business entity, ie legally obligsted to pay. /d at 2-4.
Attachment 1
Page 3 of 23



1384432325849

10
1
12

13

14

15

16

17

19

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While cantributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts Vo determine the legality of the coxtributions.” 11 C.I.R. § 103.3(b)X1). If the
coukributios cantiot be determingd to be legal, or is dissovered to be illegal even theugh it “did

- not appear to be illegal™ st the time it was reseived, the treamrer must refund the contribution

within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)(2). By contrast, if the
commimddunﬁmthﬂamnﬁmﬁonmeds-ﬂ\emﬁbuﬁon limitations enumerated in

'2U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or

obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.
§ 110.1(b)3))-
A. Background
Obamu for Amezica is the principal campaign committee for President Barack Obama.

' DmhglheZdO&decﬁolcycle.OFA.ummﬁoﬁzedmdiMeeommiﬂee,wmﬁnﬁudm

contributions finm indivistual danors who in the aggregate did not excead $2,300 ench for the

'primary and genaeal clections. 2 U.S.C. § 441a(a)(1)XA). Sinac filing its Statement of

Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.

Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollers raised, they maintained a comprehensive system to review all

Attachment 1
Page 4 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Fattual & Legal Analysis

online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its internal
system of review surpassed the procedural requirements for the collection and processing of
contributions set forth in the Act, and that as the volume of contributions increased, the

' Cﬁﬁnﬁ&emﬁxmﬂyrudjmwdispmdwesmmeﬂmdlemﬁbuﬁmmeiwd'

complied with thy Aer’s requiremeits. OFA Pesporse in MURSs 6078/6€00/6108 at 3-4; OFA
Rospoases im MURs 6139 & 6142 at 2-3. '

The consolidated OFA Respanse for MURS 6078, 6090 and 6108 includes an Affidavit
from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accept a
contribution: '

. -The Committee online contribution page informed each prospective donor of the

Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

. No donor could make a contribution without first affirming that the finds were
lawful and consistent with hie Act’s requirements, by checking a box confirming
that the donor was a United Stutes citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corpomtion, labes organteation er national bank, and werve 2ot provhied by mx
person otlicr thren the tinenr;

. Donors whn sntered foreign addresses were requited to check a bax confirming
that they were either a United States citizen or a permanent resident alien, and
provide a valid U.S. passport number. Jd. at 3-4; see also Affidavit of Henry
DeSio (“DéSio Aff.") 74 3-6.

mmmmmmmunhmmmmmmw'
after the online contributicsis were processed by a thind maty vender and sulsnitted to the

Committee:

Attachment 1
Page 5 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

. At regular intervals the Committee conducted automated searches of its donor
databuse, which inaluded adl contribitivng (vihiether tsised online ar through other
mechenions), to ideutiify any fsaudulent ot enconisive déinations;

e Contributions from repeat donors were examined to ensure that the total amount
received from a single donor did oot exceed contribution Limits; and

. As examples of questionuble inforination, crroneous deta or fraudulent
contributions were ideatified, the Committee’s automated searches were refined
to query offjer contributions thist might centain similar psttesns of erroneous ow
frauduient dao. Al at 4.

Respondents also dany nilagations that the Committee received excessive contributions,

including contributians fram itz joint fundraising committee, the Ghama Viatory Fund and
" Andrew Tobias in his official capacity as Treasurer, and assert that all contributions were

pgopuiyalbmd.lndmﬁmded.mdgimdormmibuwd.asmpﬁm OFA Responses

-in MURs 6139 & 6142 at 2-3.

B. Excessive Contribution Allegation
1 Facts
The complaints involve alfegations based on Complainants® direct review of disclosure

reports filed by the Committoe as well as information gleaned from online media reports, and

claim that Reemanéents acoejiod axnessive conmébations in addisen to leowingly recniving

contributtions fom peohibited sourcss. Fling Complaint st 2; RNC Camplaint at i-4; Koinz

Complaint at 1; Daniels Complaint at 1; Maors Complaint at 1. Complainants list bundreds of
individuals whom they claim made contributions exceeding $4,600 (which would be the
@m@dummmmamwmmmmmmm)
and contend that this is evidence that the Committee’s contribution processes were utterly

" lacking in the appropriate intemal controls to ensure compliance with the FECA. Fling

Attachment 1
Page b of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Faceuat & Legal Analysis

Complaint at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1.

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all gxeemive conuib\mons. including those specifically referenced in the complaints,

" and redesignate, reattribute, orrefund contributions, as spproprist=. OA Rosporee in MURs
~ 6078/689046108 at 5; OFA Respons:s in MiURs 6139 & 61418t 2. Specifically, the Cammicias
-contends that anly 112 of the 602 i=divicnals originally Winmphh&ﬁWRsGl”
 and 6142 made contsibutions that were potcntially excessive but Iater refunded; the rest, they

assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they
assert were compliant, as.well as those who made potentially excessive contributions that were
lat'eneﬁmdedorothemisecmed(sometimelyandsomcmﬁmely).’ OFA Response in MURs

-6078/6090/6108 at S; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.

A. Respondents argue that their demonstration that nrost examples of excessive contributions
cited in e initial complaints were-either compliant or rectified in  timely mamnat, is evidencs
ﬂ;uzhmhwmedﬁ-rainuﬁpimoﬁdrimua-dwﬁing.ﬁmm-mﬁ
showid be dismissnd.

The Commission reviewnd the Committee's disclosures for the 2008 election cycle,
which reflect that the Committee reported raising approximately $745,689,750 during that time
period. The review determined that the Committee may have received between $1.89 and $3.5

? The complaint in MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which Lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The

Cowranittee’s Recynene to MU 6139 amni 6142 diei Dec. @, 2018 addvesses anoa: of the toamsisiins sumsifienlly

identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

Attachment 1
Page 7 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Facteal & Legal Analysis

million in excessive contributions during the 2007-2008 cycle. These apparent excessive
contributions are reflected in Chart A below.

ChartA
me- Excessive Total Contributions
Contributions Reported
107 $103,382 $25,702,888
[@207 $116,241 $32,889,838
[a3o7 $47,260 $20,652.828
[vE a7 $18,342 [ s22,847,387
[m2 08 $35,151 [ s38,188,608
(M3 08 $15.3@ [ 955,444,809
jMaos $44,825 [ $41,161.694
[M508 $25, $30,732,359
[M8 08 $2,267 $21,963,056
(M7 08 $95,010 $51,009,906
[mBO8 $350,986 $50,337,860
[Mo o8 $2,205,521° $65,000,682
fmi008 $110,404 $150,708,708
{12G 08 $27,638 $35,944,365
[30G 08 $218,590 [ $104,124.808
| . |
froTAL $3536,778° |  $745,689,750

Jindicates that approximately $1,646,236 of these

The Commission issued numerous RFAISs to enable the Committee to explain or rectify

its excessive contributions. Though the Committee made significant efforts to identify,

3 The Commission identificd $2,295,521 in potential excessive contributions based on the M9 Report, which
included $3£7,166 in exsessive cezaributions from 317 individuals that were net sefundad, tedesigrmted or

. reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the primary election that

were reportedly received after the date of the candidste’s nominstion. A subsequent review of the disclosure reports
contributions appear to have been received
by the joint fandraising committee before the candidate accopted his party’s nomination, but the reported
“consriliution SIS vrae 1o WiR Uie firads wews tramsiirred from OFA to the Commimes. Tharelhre, $1,646,236 in
couttibutiens cummtly cacgoeiied as “pulnssy-afier prinmry” miffist net be emessiwe, bist wese sisaply reported
inotanctiy beine Geuurnittes. Thmmbuunemmuc-mmwmw
in its M) diselomwres.

4 Siovdd the $2,295,521 in excassive aontibutions identifiad by RAD be detarmined to be over-inclusive due to 2
repseting eveor, the exoessiva contributions for M9 may be reduced to $549,284 and the Commitiee's tofal potential

" excessive cantributions may be redused to $1,590,541.
Attachment 1

Page 8 of 23
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‘Obama for America Factui! & Legal Analysis

redesignate or refund a significant number of the excessive contributions identificd in the
Commission’s RFAIS, the Committee failed to redesignate, reattribute or refund millions in
excessive contributions in a timely manner.
2.  Analysis

The FECA provides thit no person shall make contributions to a candidate for federal
office or his authorized politiml camsnotice, eritch in the aygueemce exeeed $2,300 each for the
primary and ganeral alectioms. 2 U.S.C. § 441a(a)(1)(A). For thr 2008 clestion cysie, the Aut
permits a national political party to receive from individuals ar persons other than s
multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally, a joint

fundraising committee established pursuant to 11 CF.R. § 102.17, may accept up to $33,100 per

donor. 11 C.FR. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2 U.S.C. § 441a(f), and where a committee has received an excessive contribution, it has

sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 C.F.R.

§ 110.1(b); see also discussion, supra, pp. 5-6.
contxbutions basod s dimelomum reparts filed with the Commission, but provided no
information as to how or whether a contribution that might appear to be excessive on its face was
resolved. The Committees’ responses to the complaints generally aver that it maintained a
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresolved.
Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Attachment 1
Page 9 of 23
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MURSs 6078/6050/6108/6139/6142/6214
Obama fer America Factual & Legal Analysis

total contributions received, is a substantial amount in potential violation.® Accordingly, the
Commission found résmtobelieve Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f) and
authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit
already underway.

C.  Pamible Foreign Nationsl Contributions

The FECA provides that it is unlawful far a fomign nationsl, directly or indirectly, to
make & contribution or donatinn of money or other thing of value in cornection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 CF.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
omdﬂmhﬁehmomehghMmiMphnofbuMhafmﬁmmum.
2U.S.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States. /d

MMﬁthﬂmmmwmmmmhcmgm’s
imylemonting segisintions clagify that 8 committes caw only violate Section Mlewiﬂ:ﬂ:e

- kmowing solicitation, asceptance, or reseipt of a contribnition from a foreign natiosal. 11 CF.R.

§ 110.20(g). The regulation contains three standards that satisfy the “knowing” requirement:
(1) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 110.20(a)(4)({®)-
(iii). The reason-to-know standard is satisfied when a known fact establishes “[sjubstantial

3 The Commission has pursued civil penalties in enforcement matters involving excessive contributions that are a
fraction of theemennt idesitified in this mafter. See MR S48 (Sharp®m) (concilidsite #51a(f) violations totaling
$19,500); MUR 5438 (Bradley Smith) (conciliating 441u(f) violstions totaling $40,500); MUR 5496 (Huffman)

. (concilisting 44 1a(f) violations totaling $100,000); MUR 5568 (Empower Illinois) (conciliating 441a(f) violations

totaling $70,000); MUR 5789 (GSP Comsulting Corp. PAC) (conciliating 441a{Y) violations totaling $28,800); MUR

. 5887 (Schwarz for Congress) (conciliating 44 1a(f) violations totaling $4,748); MUR 5889 (Republicans for

Trauner) (concilinting 441a(f) violations totaling $17,099).
Attachment 1
Page 10 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

probability” or “considerable likelihood” that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known fact should have prompted a reasonable inquiry, but did mot.™ See i, at 69948.°
1. Fach

Several of the complairts allege that the Committee violated 2 U.S.C. § 441¢ by

accepting contributions from foreign nationals. As suppart for thesa allegations, difficent

" Complainants focus on the following facts: (1) approximately 10,400 contributors with forcign
 addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from

wnﬁbuwnwiﬂnfmeiglddmsawmanadehmledonumom(MﬁchComphm
suggest means that the funds had been converted to U.S. dollars from a foreign currency); and
(3) various media outlets reported that foreign nationals may have contributed to the Committee.
| Complainants argue that there are widespread problems with the Committee®s
compliance systems, which wezrent iwvestigition into alt of the Commitize’s eontifinstions
received from isdividusls with foseign addresses. Flitug; Cuanpiains at 1; RNIC Cospizintat 1-2;
Kahtz Comglaint at 1; Daniels Complaint at 1; MMasre Complaint ot 1. The Compiainants wiwo

¢ Befire thamgniation wis mviaed in 2002, Citmumtaioumess (mpsesred concerss sbout fis level of scientss mqaived
under Section 441e. For example, a Statement of Reasons (“"SOR™) issued in a Section 44 1¢ case decided shortly
before revision of the yegulation exsmined the stetutory language and legisiative history to conclude that despits the
absenxe of precBe language of 3 “kivowledge in the statute, “it woaid by fendementally unjust to
assess lisbility on the part of a fimndraiser or recipient committes that solicits or receives a contribution if the

" contribution in fact sppears to be from a legal source, especially if initial screening efforts resulted in specific

assurampes of tie comtfiition’s lapility.” MURSs 4530, 5531, 4547, 4662, 4009 (Siavmment of Rmsms by
Commitissitnsr Thonus /n re Dapistxatic Hathgmsl Comuiitten, v ab) at 3. Ty emsviod sith iy Beplaesiipn i
Justificasion famsed n Ninwessher J42, « lnvmsledgs meuimment 1say be infoermd hesei en slasiiar provisiens in the
Actimat spaciticellly incheded such inguags desgiite the slsangs of any insswicsige reqizemsent in tiey siatuts, Jdf ot
2 (olting 2 1).S.C. §f 441, 441b(x)). Sasalm 11 CFI. § 163.34p)1), uhivh peqnides that asntefhwtiens whish did
not agpear to ba fimn a prabibited scusce must be oaitzesd withis s gpecifind paxies fiem the dsse en which the
Coramittes becomes awara of infoanation indicating that the eontribution is unlawfil.
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rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
genmﬂymﬁdemmdiﬁonﬂ facts to substantiate their claims these individuals are foreign
nationals, as opposed (o eligibie donors temporarily living abroad. One complaint points to a
newspaper report that asserts that the Committee reeeived 37,265 contributions that were not in

- whole dollar umounts, which tie muthor conchsdes could be evidence that those contribuzions
- were comwrial fisn fitmmign curmnciss to the U.S. daiim, sz themfiore emne fomn fomign

natinnals, MUR 6090 Complnint (citing Fin. K). Complainsnts offer m information to suppozt
the conclusion that such funds were contributed in foreign currencies or that the individuals who
made contributions in foreign currencies were not lawful donors. Finally some of the complaints

. cite media reports with anecdotal allegations of foreign nationals having contributed to the
" Committee. Examples of these media reports include:

° A report about a group in Nigeria was reported to have sponsored an event, the
procends of whivh were pmipostedly going to be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

° Media coverage of a public statematt made by Libyan leader Muammmar al-
Gaddali opiniyg that foreiga natlenals supported candidate Gbuma and may have
contributed to the Committee. Jd. (citing Attach. C);

® Un-ssmed allegations that sz anonysusss EEC asalyst informed his supssicss
that the Committee had accepted millions of prohibited centributions from foreign
pationals and his wamings went unheeded.” Id. (citing Aftach. D;

. Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Gbama t-shitts t sell in their store. Id. (citing Attach. A, E, P);

° Article abowt an Austntien mss whio admitted 8 knowlagly using a fike U.S.
passport number in order to get the Commitiee’s online contribution system to
accept hiv contrivutiu, /4. (citing Ex. H); and

° Report about and a Canadian man who deliberately made false statements in order
to get the Committee's enlive watribution sysiem to emcept his cootributioe. L.

7 Despite efforts by the Commissipn, tisz verasity of these aliegations has not beemmnfirmed to date.
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport number. /d. Finally, the Committee asserts that it maintained a system that at regular
inurnlsmeydlﬂwnm'buﬁomreedvedﬂumfmdplddm,pumlbmwd
contributors o weers not keovm 10 be U.S. citizens or lawfl premmsot residents, snd raquised
the submission of valid L.S. passport information. /d. at S.

2.  Analysis |

The allegation that Respondents knowingly accepted contributions from foreign
t;aﬁonals.orfailedtoreﬁmdconqibutionsaﬁabeoomingawueofabmforquestioning.
whether the contributions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of proof relied upon in the
complaints is flawed.

Compflainants added up all contributions from donors with foreign addresses and alleged

| _ that all er significarit numbers of those contributions must have come from foreign nationals
" because medin reporis knd idesttifiod four Saelgn netionals i sre slleged i b hesn

contributors, RNC Compleiat at 1. The Cammitése raceived apprrwimately $1,314,717 i
contributines from 10,463 individuals with foreign addresses. The fact that these cotributors
listed foreign addresses is not, as Complainants clsim, prima facie evidence establish that the
contributors are foreign nationals or that their contributions should be suspect. 11 C.F.R.

* §11020(a)(4)(7). Although Complainants argue for a comprehensive review of all contributors

with foreign addresses, neither the medis reports nor the complaints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the
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four specifically identified in the media reports, are not American citizens living abroad, who are
entitled to contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amourits is prima facie evidence that a contribution might have come irom an impermissible
foréign svurce is incorrect. First, there is a wide varicly of explanations for a contribution to be

_in nom-whaie dolinr amouis, other than being a fbreigs cimoency. Szcand, itvan if the

contribution was made vsing a feeign cinrrency, there is na iggal presumption thas tie use of
foreign currency is sufficient to establish that a contributer is a foreign national. A U.S. citizen
living abroad, who is entitied to make contributions, might be expected to use a credit card

. account or a bank account based on the currency of the country in which they temporarily reside.
‘Neimmempmmmrmeﬁampommﬁdemylnfomﬁmmnwﬂdmumble :

cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contribution is received from a foreign address, foreign bank
and/or in a currency other than U.S. dollars might serve as pertinent information in examining
the contributiun, the meve presesce of such indicatcrs dees ot establish reason tu believe that

" Rasiher, & Commitas nead oxly make o “reasanahle ingaisy™ to warify thet the onanrikitian is st

from a prohibited source to satisfy the Act's compliance regulaticns. 11 CF.R. § 110.20(a)(7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate

'cqﬁﬁclﬁmbefotemingthdrmnﬁhxﬁmund@)mﬁmhingmw;ymm

review all contributions received from foreign addresses for compliance with the FECA and its
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regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the

Committee’s internal controls followed the Act’s “safe harbor’j guidelines by requiring donors

who attended fundraising events located outside of the United States or made contributions

online using forcign addresses to provide a valid U.S. passport number. /d; see 11 CF.R.

§ 110.20%a)(7) (“[A] perzon shall be deemed to have conduzted a reasonable inguiry if txe or she

secks and obtains copies of cusesnt end vafid U.S. sessport papers.™).
%eCommammeudthemmhmumwdbydwCommeeﬁommdmduﬂs

 with foreign addresses who contributed to QFA during the primary axd geseral election months

ofFebnmyZOdSandAum:stZOOl,mpectively.' This review provided insight into how the
Commiittee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
contributions. In addition to specific individuals identified in the complaints (see discussion
below), the Commission’s review found only eight contributors living abroad (who contributed a
total of $2,147) that failed to give personal information required for the OFA disclosure reports.
Consisteit with the assestions in the Gommittee’s responac, the Commission®s review found @at
conteibutirs outsids of the United States wese required to affinm that they were United Stzas
citizens. See OFA Respanse in MURs 607845090/6108 at 4-5. In fact, the website wauld not
accept contributions fiom individusls outside of the United States without certification that they

" were citizens or legal permanent residents. Jd Cantributors ontside of the United States were

* The Commission has spproved of the use of examining samples in order to ascertain whether excessive and
prohibited contribution violations are substantial enough to warrant further inquiry. See, e.g., 11 CFR.
HMWI)NWC 1(f)(1) (spproving (e use of sampliny in the sudit castext to Sstermine whather extmsive
and prohibited contributions are significant enough to warrant referral for eaforcement). Here, the Commission
opted 1o reviow a sample of disclosure reports at the reason to believe stage in order to ascertain whether the
violations of the Act alleged in the complaint are indicative of broader flaws in the Committee’s compliance system

and/or are significant enough to recommend that an investigation of the violations is warranted.
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typically employed by the United States government or military, or working in the intemational
offices of American corporations, or for American non-profit, human rights or religious

The contributions cited as examples of Section 441¢ violations in the complaints are

" insufficient to support a reavon to believe finding for the following reasons:

. Thene is =0 suppost fiir the infiwence fivkt the Commitive reseived cosaributions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the
same media reports indicate thad the Niggrian poyemment seized the funds raised
and are investigating the matter as a fmndulent scheme. RNC Complaint, BExh. A.

° There is no information supporting the aflegation that the general comments made
by Libyan leader Musmmar al-Gaddafl claiming, “[People in the Arab and
Islamic world] welcomed [Barack Obama] and prayed for him and ... may even
have been invelved in legitimate oonwibution campdigns to erediie hile to win the
Amcrican presidency” are refited to any ideatifiable contributions or fundraising
efforss fi the Cammisiee. id

° The allegations that eaxtcibutions reneived by the Comamitten, which ware nat

- made in whale dollar amounts must bave been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individaals thut were the source of the fands were foreign nationzis. /I

° The Aueiralian man citetl in the medid report admits (in the same report) that he
knowingly nmks the iliogsl auntribekion tarewgh bypasing the aaline security
protocols by antering a fadse pwnposi muntss aed Shudulently ecrtifiring timt he
was an American citizen living abroad, in order to get the website to accept his
contribution. RNC Campletat, Exh. H, OFA Rasponse in MURs 6078/6090/6108
at4.

e . While the Canadian donor did not admit to making false statements, he dlso
denied remembering whether he certified thet he was a citizen and stated that he
later eontacted the Committee to 1equest a refund. RNC Complaint, Exh. H. The
Conrmittee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the contribution from the donor
has sing® been refimded. GFA Reepense in MIURs 6078/6290/6188 at 4.

See OFA Response in MURs 6078/6690/6108, Eixk. A.
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At'mrdington\ediuepons,bmhusﬂosmmdMonirEdwmbougl\tt-shimﬁomﬂm
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.
The same report indicates that the Edwan brothers inserted the abbreviation "GA” in the address
line reserved for e name of the contributor’s state of residence, which e Committee might

_ hawe mitisfien tw starxd fior "Georgia” satnwi thae “Gaza.” Jd. Tiis supeat also cites a canrpaign

offisial whe states that until Bic media idaatifiad the Edwan krathers as beizg residents of Gaza,
&gComiueenadmmmwmmmnmmaofmumsm i

The Act provides that where a contribution dacs not present a geauine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer bas
thirty (30) days from the date on which the illegality is discovered to refund the contribution.,
11 CFR. § 1033(b)2). Here, the Edwan brothers mado 28 t-akirt purchases, 2 of which were
refunded within 30 days of receipt.” Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign nationals.

WhHle it is untlear when the Committec discovered all of the vontributors vited in the
media roparts weos forsign nationals, the Commitsee did refund il of tiie coiftvibutivns witttin 30
days of those reporis or the infommion shont the identity of thase santrilwisrs becoming public.
Moreover, the fact that a review of the Committee"s disclosure reports hes identified only $2,147

® It is well stablifed thet the proceeds from the pathaseof findrillsing Méins aro consiizod o bo cxapeign
contributions. 11 CF.R. § 100.53; ze¢ also AO 1975-13 (Wallace) (conchuding that the full amount paid by a
purchaser s a political comminies or emndidate Jur a fmdmiciag item is » canitfilntion); AO 1079-17 (RNK) (citix
AO 1975-15) (The fact that the contributor received something of value in exchangs for s political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).

* 1 Hosum Bifiven mnde sswra contribmtiess, ki of witkih v pfanded. Ouly the four sunllest texastises (3187,

$1,217, $8M znd $308) were refurided outakdo tive 30-day windéw. Monir Edwan mad 21 comittbutises, all bet

two of whish (for $94 sad $1,200) exare safimdalt within the 30-day window. /d A vl of $4,130 of the

contributions made by the Edwans was refundad ontside the 30-day vindow, but within two weels of the first media
report. )
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in contributions from eight donors with forcign addresses that might be questionable, with no
additional information on whether they are in fact foreign nationals, mitigates against finding
reason to believetlmtheCommitt;e violated 2 U.S.C. § 44le.

Because the potential Section 44 1e violations are limited in scope and amount ($6,277)
and becanse there is insufficient information to Suggest that the Committee acted usiresonably in
relying om tie: iiformation providsil by contributors affirniing that fiey wess United dtates
citizens, the Caizmicsion coneluded thiat opiening an iavestigatios into this ismse wonld be an

_ inefficient use of its limited resources. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950

(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)

- compared to total contributions received, and funds had been refunded before the complaint was

filed).
© Accondingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions
from foreign mtionals.

D.  Possible Contributions frout Unimown Isdividusls

The Act provides that no person shall make  contribution in the name of another person,

. and no person shall knowingly accept a contribution made by one person in the name of another.

See 2U.S.C. § 441f A Committee has thirty days from the date that a prohibited contribution is
made or discovered to have been made to refind the impermissible contribution. 11 CF.R.
§ 103.3(b)(2)-

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee's online fundraising mechanism provided no
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internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.

- Complaint at 3-4. Different Complainants present two types of arguments for why the
- Committee should have been on immediste notice that certain contributions did not come from
legitimate sources. First, some of the complaints contend that certain contributions were linked
*to marmes that were clearly fictitions, and the fast that such contributions were proscssed by the

Commimee’s online fundising system is evidence of widespread fuiltae in its cempliance
system and wnrmais investigation. Smnd.mnfﬂm%mpﬁmmizu)pﬁm;ma
range of anamalies in the pattems of the contributions attributed to particular individuals as
beingsufﬁ_cientlymsuahnd\mlikelyastoputﬂleCommineeonmﬁeetlmthueeomibmim
were illegitimate. .
1. Facts
The complaints cite media reports identifying 11 individuals whose names were listed on

' the Committee’s disclosure reports as contributors, but later were determined to have submitted

fictitious or fraudulent names, addresses or credit card information. Examples of these

. Goud Will -- aw inkiivideul whe listed hie name as “Goed Will,” his emplyer as
“Loving,” occupation as “You” and who provided an address that turned out to be
fer a Geod Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in $25 incremants between Masch 2008 and April 2008, totaling
over $19,500; .

° Doodad Pro — = individesd wvh listed his sanw as “Docdsi Pro,” his residence
as Niando, NY, aocupstion as “Loving,” and empleyer ss “You” mmds owmr 850
contriteitions in $25 insnsments extesesn Mowmsber 2007 and Aneil 2008, totaling
over $21,250;

e  Persons withs fictional exdessses — some instévisluals provided questiamitie namos

and fictisious addresses, inolpiing “Test Pesson™ rexidipgg in Same Place, UT,
“Jmam"mn-wmmwmmnnm
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West™ and “Derty Poiiuy™ both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NI; and
. Persons with obvious fictional names — some individual donors provided
nonsensical including, “Hbkib, jkblj,” “Jgtj Jiggiifg,” “Dahsudhu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”
During the course of its compliance process, and befos the were made public in
media reports or corplaints, the Comenitten aserts that kad already identified mary of these
same noswibmtions as baing of questinnable ingitimasy. Disclonas repoms indicnted that navasal
of the “coztributions” made by fictitious donars cited in the complaiats either were never
accepted due to invalid informetion (e.g., invalid credit card or banking information) or were

refuided immediately. In other instances, where contributions were accepted, refunds occurred

| on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made

| hundreds of contributions in small increments, refunds were done on a rolling basis before their

contributions appeared in media reparts, Further, most of the refunds were completed to almost
ll of these prohibited contributors within weeks of the first media reports and/or the initial
complaints filed with the Commission.

The Complaint in MUR 6214 makes an extausive sud detailed anmlysis of various

. patiamus in the Conanittes"s reosipts, This esmplaint alleges that the Committee failed to make

‘immediate use of en Address Verification Systen to confirm that each acntributor’s reported
address informstion matched the addsess information for the credit cand used to make the
contribution, which allowed the Committee to accept online contributions in transactions that

22 . would have been rejected by other vendors accepting credit card payments over the internet.

25

- ‘This complaint suggests that the absence of this safeguard raises questions as to whether the

card. In addition, this complaint identifies the following contribution patterns which it deemed
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suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Donations that were in whole dollar amounts, but not in multiples of $5; 3) Multiple Day
Donations where a donor has two or more donations on the same day; 4) Duplicate Donations
where the donors appeared to make two or more contributions of the same amount on the same
day. Complainam allegos that the Committee accepted an unusually large number of
conﬁbutionslﬂl!ﬁtim-tkenpamul,whhhitdmedswhsqiciommdnmitfmher
revicw.
2. Analysis

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applies to other methods of fundraising, and act consistently with Commission
regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee’s acceptance of online contributions from the unknown persons identified in the
complaints is clear evidence that it had no control mechazisms in place to catch third party franll.
Fling Complyint & 1; RNC Compigint at 3-4; Kohitz Complaiat at 1. Cuasequwatly, the
complaists argue, an investigatinn of all ceatributinns is warmnted, /d. RNC Suppl. Compaint
at3-5, _
| Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refond their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 st 4. The Commitsee asserts that its
internal system runs regular searches of its donor database in order to identify information that

‘ contributions may be fraudulent. 74 at 5. The Committee also asserts that through its vetting
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and compliance system, as individuals who provided fictitious information are identified,
subsequent searches are modified to ook for similr individuals or pattems of frandulent donors
that were previously identified. Id. Regarding the individuals identified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals

" had been identified and refunded before the complaints were filed. /d.

The corxplaint cites the names of eleven individuals with alleged fictitious names that
allegedly made contribmtiony te the Comumittee. Oaly three of theas individmeis gave
coatributioms that were antwally received and aggregated over $1,000; they includa:

e “Doodad Pro” made 850 contributions in $25 increments totaling $21,250,

e “Good Will” made 780 contributions in $25 increments totaling $19,500, and

e “Hbkjb, jkbkj" made a single contribution of $1,077.23.
The “Doodad Pro” and “Good Will” contributions were refunded on a continuous basis citlier
before or within 30 days of the initial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj”
conttibution was refunded within 30 days of receipt. Contributions from the remaining eight
donows eited ixi the campladint tosaléd spproxinmtely $1,200; sone of which hes been refanded.

In odder to ascertain wiusther theze wms a potential systers buzskdowmn thet might: bave led
the Committee to accept large sumbers of contributions from unknown persons, the Commission
reviewed a sampling of contributions to the Committee in the primary and general election
months of February 2008 and August 2008, respectively. During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
for individuals whose information appeared to be incomplete, fictitious or otherwise unverified

Attachment 1
Page 22 of 23




13844323608

10

n,

12

13

14

15
16
17

18

19

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

as belonging to actual persons, as well as whether suspect contributions were accepted, verified
and, if appropriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA
Mnsenuﬁesnﬁghhawbeenﬁcﬁﬁombudmthespellingmotherhfonmﬁonm
identified. These six contributors gave approximately $17,445 to the Commitvee, 314,476 of

* which remmins unsefanded. Thus, the complaints and e Commission’s review identify a total

of 17 cantrihutare with.pntenmly fictitians names who gave a total of $60),472 in contxibutions
to the Committee, $15,676 of which has yet to be refimded.
The Commission determined that dismissal of these allegations is appropriate because (1)

" the alleged breakdown in the Committee’s compliance system is not borne out by the available
_ information about the scope and amount of the contributions the Committee received from

allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commission’s review have been refunded.

For these reasons, the Commission determined it would ot be an efficient use of its

-mmmwom'minmﬂpﬁmm»ﬁshmm“mﬁe%mm'SeeHecldcrv.

Chaney, 470 U.S. 821 (1985); MUR 5960 (Hillary Clintea for Prosident) (Factual-and Legpl
Analysis digmissing Section 441¢ violation to preserve resources where prehibited contributians

. were refunded before the complaint was filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, hﬁsoﬁdﬂapﬁtyam,violmdzu.s.c. § 441f by accepting contributions

'ﬁoniunknownpeuonsinthemeofanothu.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

L  INTRODUCTION

In August 2010, the Federal Blection Commission (“the Commission”) found reason to
believe that OFA violated the Fodeeul Election Campaign Act of 1971, «x amended, (“the Act” or
“FECA”™) by accepting during the 2007-2008 elestian cycle s unimown number of esicessive
contributions in vinlation of 2 U.S.C. § 441a(f). See OFA Factual and Legal Analysis, dated
September 7, 2010 (“F&LA).! In the FLA, relying on information compiled by the Reparts
Analysis Division (“RAD™), the Commission found that OFA may have accepted between $1.89
and $3.5 million in excessive contributions. The Commission also found that OFA might have
misreported the original date of receipt for certain primary election contributions made through
its joint fundraising representative, the Victory Fund,2 which caused those contributions to
appear as “primary-after-primary” excessive contributions (i.e., primary contributions made after
the date of the primary election). 7d. at 8 n.3.

In resparwe to the Commibsion’s findings, (;FAammd thst $1.6 million in prhnary
contributions received through the Vistory Fund were not excessive, See OFA Letter from

- Judith Corley dated November 12, 2010 (responding to RTB findings). In fact, OFA explaincd,

these contributions appeared to be “primary-after-primary” excessive contributions because, as it
conceded, OFA misreported these confributions’ original date of receipt. Jd. Further, the only
explanation OFA offered as to why it misreported the original date of receipt for contributions

‘mmisiondismisudallegaﬁmdmom violated 2 U.S.C. §§ 441e and 4411
’mvmryhmdwueshbli:hedpmmm 11 CFR. § 102.6. Its participants were OFA and the Democratic '
Nationa! Cammittee,
. Attachment 2
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received through the Victory Fund was that the campaign staff understood. it was reporting the
transfers in the correct manner. Id. See also OFA Letter from Judith Corley to OGC dated
March 1, 2011.

I. FACTUAL AND LEGAL ANALYSIS

The investigation and Section 437g audit revealed that OFA failed to report correctly the
original dates on which $85,158,116 in contributions were reooived by OFA's jeint fundreising
representative, the Victory Fund, in violation of 2 U.S.C. § 434(b) of the Act.

The Act requies all political commitiess to publicly report all of theic seasipts and
disbursements. See 2 U.S.C. § 434. Each report must disclose for the reporting period and
calendar year, the total amount of all receipts, and the total amount of all disbursements.

See 2 U.S.C. § 434(b)(2), (4) and 11 C.FR. § 104.3(a), (b). The Act requires that an suthorized
committee of a candidate report the amount of all recéipts from transfers by affiliated
committees, as well as the identity of the affiliated committee and date(s) of transfer. See
2U.8.C. § 434b)QR)(F), (3XD); 11 C.F.R. §§ 102.17(c)(3)(iii) and 102.17(c}(8)(i)B). See aiso
11 C.RR. §§ 104.3(a)(4) and 104.8.

~ Commission regulatioms pormit pulitinal conmittees to angege in joint fimdraising with
ottex political enemittens ar with uanegistered committees or organizations. See 11 C.FR.

.§ 102.17. After a joint fundraising represeatative distributes the net proceeds, o participating

political committee is required to report its share of funds received as a transfer-in from the
fundraising representative. See 11 C.F.R. § 102.17(c)(8)(i)(B). For contribution reporting and
limitation purposes, the date a contribution is received by the fundraising representative — not the

Attachment 2
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date received by the recipient political committee — is the date that the contribution is received by
the participating political committee. See 11 C.F.R. §§ 102.17(c)(3)(iii) and 102.17(c)(8).?

| During the 2008 clection cycle, OFA received $85,158,116 in transfers from the Victory
Fund. These transfers were made on various dates between June 30 and November 3, 2008.
OFA correctly reported the dates it received transfers from its joint fundraising representative.

- But OFA did not correctly report the original dates of receipts required by 2 U.S.C.

§ 434(b)(2), (4) acd 11 C.R.R. §§ 104.3(a), (b) and 102.17(c).
The Commission initially brought this problom to OFA’s attention in an October 2008
RFAI, which questioned $1,936,829 in primary contributions that were identified as possibly
excessive because OFA received the transfer of funds after the date of the candidate’s
:{ominaﬁon See Request for Additional Information (Oct. 14, 2008). The RFAI sought

clarification as to whether the contributions were “incompletely or incorrectly reported.” Id.

. The Commission raised this same issue in the F&LA, noting that certain excessive contributions

may have been misreported as having been received after the date of the primary. See F&LA
at8n.3.

OFA admits that, centrawy to the Commission’s regitlations, it erroneously reported the -
dates of transfers from the Victory Fund as the dates of receipt for those contributions and failed
10 report the original daes of recsipt of the centributioss by the Victory Fund. Letter fiom J.
Cerley to OGC dated March 1, 2011 (shﬁng"l‘heCommitteehegaprepmﬁngtransfers&oma
joint fundraising committee on July 20, 2008. It reported six (6) additional transfers during 2008
and 2009 . . . All of the transfers (except one) [citation omitted] were reported in the same way —

as of the date of the transfers — based on an understanding of the campaign staff that this was the

3 The participating political committee is required to report the original date of receipt of the proceeds only after the
funds have been transferred from the futidraising represontative. Id

Attachment 2
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- comrect method for reporting.”). See also Letter from J. Corley to OGC dated November 12,

2010 (acknowledging “the overwhelming majority of these ‘Primary-after-Primary
contributions’ were actually received by the joint fundraising committee before President Obama
accepted his party’s nomination”). By way of explanation, OFA responds only that it was “in
regular contact with the FEC's Reports Analysis Division [ ] to clarify reporting issues[, and] . ..
RAD staff nover reisedl any issue with them rogarding tho method they were using to repor the

. transfers.” Letter from J. Corley to OGC dated Mareh 1, 2011.

OFA'’s explanation does not alter the fact that it failed to report the dates on which the
Victory Fund originally received contributions totaling $85,158,116. Accordingly, the

Commission found reason to believe that Obama for America and Martin Nesbitt, in his official

.capacity as treasurer, violated 2 U.S.C. § 434(b).

Attachment 2
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama Victory Fund and MURs: 6139 & 6142
Andrew Tobias, as Treasursr ‘

L. INTRODUCTION
These matters involve overlapping allegations that the Obama Victory Fund and Andrew

Tobias, in his affieicl capacity as Tmm("DVF"orthe“ViotoryFuﬂ"),ajo'lﬁﬁndmi&ng
committee formed by Obama for America and Martin Nesbitt, in his official capacity as
Treasurer ("OFA™) and the Democratic National Committee, accepted various excessive and/or

. prohibited contributions in violation of the Federal Election Campaign Act of 1971, as amended,

(“FECA” or “the Act").

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide
a listing of transactions that are alleged to be part of suspicieus pattoms in OVF’s fursimising

_ reezipts, e MURx 6139, 6142, 6214. Rather than attempting te addbess aii of the traassetions

being questioned, OVF focses on its somprehensive complissae system, and saserts st this
system allowed it to identify and take apprepriate corrective action as to all contributions for
which there were genuine questions as to possible illegality. See OVF Responses in MURs 6139
& 6142. Respondents assert that all genuinely excessive and prohibited contributions detailed in

* the complaints have been refinded. Respondents also contend that Complainants® allegations

are highly speculative, lack the specificity needed to demonstrate a violation of the Act, and that
the patterns identified by Complainants do not support any inference of illegality. Jd

Attachment 3
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There are no indications that the Victory Fund accepted excessive contributions or
contributions from foreign nationals, or misreported disbursements to OFA. Aecordingiy,the
Commission found no reason to believe that Obama Victory Fund and Andrew Tobias, in his

official capacity as Treasurer, violated 2 U.S.C. §§ 441a(f), 441c or 434(b). Although the

Obama Victory Fund and Andrew Tobias, in his official capacity as Treasurer, may have
accepnsd contsitmtions from an usimizwn dena, the Coetenissien dismiused this patartial
vielstion of 2 U.S.C. § 441f bocauss the amoust ut issse did not wamesit Sirtber Commission
resources.

I. FACTUAL AND LEGAL ANALYSIS

.. The primary issue in thesc matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card

‘contribution over the Intemet, it has opined that a committee which intends to solicit and receive

credit card contributions over the Intemet must be able to verify the identity of those who

" conttfbute via credit card with Hhe same degree of confidence that is generally provided when a

coummittes muwssgs a chevk via disoct mail.' Advisoey Cfition 2007-30 (Clais Dinid for

. MMM);mﬁm.ﬂMEﬂi-ﬁlthMiﬂDﬁtM

Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill

! Advisory Opinions have looked fivorably upon several methads for nstifying contsibutors of a committee’s legal

. obligutions as well us vorilying contributtirs® idwmtities, incluiivg: uallsg web page solicitefion forms that pust clear

and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requising & dones to complete and sahmit fir processing & contributien formiiat incindes the contributes"s waie,

- contributor’s namo as it appears on & credit card, billing address associated with the card number, expiration date of

the card, countributor’s residential address and amount of contribution. Ses, e.g, AO 2007-30 at 3. The committee
should sisn inciude prasedises tet wifl allow it © seruen far santribadions made vaflig rerpeaee: or busines entity
cresiif gerthk, sud 8 prasens whareby i druse st sttest: (1) the ceutdbution is magle Yrom his own funds and not

" those of snothes; (2) coutributions sre mot made from generel éreanary fumds of & ecsporatios, lnhor oxgatisation ey

natianal bank; (3) danor is not & foderal grerersment confmotar or s farelgn aetinmal, but is & citizen or permanent
resident of the United States; and (4) the contri®atica is made on & personal credit caed for which the donor, not
carporation or business entity, is legally obligated to pay. /d at 24,
Attachment 3
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Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see aiso
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
secking federal matching finds, preseated by the Audit Division and approved by the

' Commissionin'.!ulyzw‘n. In sum, a committee is charged with the same respomsibility to “allay

concerns over thereceipt of prohibited conttibutions™ regurding Hs online contributions xs its

conatilmstions sciicitet] e reacived threugh any other metisd. J/id (quoting leistening Credit
" Card and Dehit Cand Cantiibeztions, 64 Fed. Reg. at 32395).

As a safeguard against reseiving prohibited contrilmtions, the Act’s regulations hold the
committee's treasurer “regponsible for examining all contributions received for evidence of

i!iegality." 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as

to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the legality of the contributions.” 11 CF.R. § 103.3(b)1). Ifthe
colmiblnionu_mtbedetelminedhbelepl.orisdimedbbeiilegalemthoughit“did
mebMuMMehmm&mmmdhmm
wikisin thitty (30) daws of siie iate of seid discevery. 11 CF.R. § 103.3(b)2). By conieas, if tie
committee determines that a onnivibution exceeds the contritmtian limitations enumerated in
2US.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obﬁnnwﬁmmmﬁmumofmmm. 11CFR.

§11010)G)0.

A.  Background
TheOmemyF\mduljomﬁmdmmgwmmmeemWMto
11 CFR. §102.17, whosepnﬂupmtsmObmahAmmca(‘OPA"),ﬁcpnmpll
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campaign committee for President Barack Obama during the 2008 election cycle, and the
Demoacratic National Committee (“DNC”). The Victory Fund filed its Statement of Organization
on June 10, 2008 and received over $198 million in contributions during the 2007-2008 election
cycle. During the 2008 election cycle, as a joint fundraising committee established pursuant to
11 CF.R. § 102.17, the Victory Fund was permitted to accept conttibutions up to the maximum

'embhedlklﬁuoft!npuﬁ:ﬁpuﬁngwmm whick in titis case wanld be $33,100 pes donoe

(thé OF A limit of $2,300 each fox the primary ond ganeral eiections #ind the DNC limit of
$28,500). 11 C.FR. § 102.17(w).

B.  Excessive Contribution Allegation

1. Facts

The complaints involve allogations besed on Complainants” direct review of disclosure
reports filed by the Victory Fund as well as information gleaned from online media reports, and
mmmmmwmwmmmwﬁmwwywm
contributions from prohibited sources. Danfels Complaint at t; Moore Complaint at 1.
Cosnplinsss list tmdiels of individuals wirom they claim made contrbutions exossding

$4,600 (which would be the aggegate teisi of the permissible maistints of $2,300 cach far the

primary and graeral elentioms) &nd conmnd that this is evidence that the Victasy Fund
comtribution peocesses were utterly lacking in the appropriate intemal controls to ensure
eomphmewnhtheFBCA. Daniels Complaint at 1; Moore Complaint at 1.

The Victory Fund denies the allegations in the complaints and contends that it maintained
the appropriate procedures to ensure that contributions received by the Victory Fund were
properly allocated and did not exceed contribution limits. OVF Responses in MURs 6139 &

23 6142 at2. Moreover, the Victory Fund asserts that to ensure that contributors did not exceed

Attachment 3
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applicable contribution limits, the Victory Fund verified all contributions it received with the

donor records for OFA and the DNC. Id If any contribution aggregated to exceed applicable
limits to OFA, the excessive amount was first reallocated to the DNC; if after the DNC

- reallocation the contributions still exceeded applicable limits, the excessive amount was refunded

to the contributor. /d at 3.
‘ 2 Analysis
~ The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political cammittee, which in the aggregate exceed $2,300 each for the
primary and general elections. 2 U.S.C. § 441a(a)(1)}(A). For the 2008 election cycle, the Act

" permits a national political party to receive from individuals or persons other than a

multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1XB). Additionally, a joint
fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 C.FR. § 102.17(g). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2 U.S.C. § 441a(f), and whese » committce has received s excossive contribution, it has
sixty (60) days te identify mad redesignate, reatiribuste os refund the exsussive nmount. 11 CF.R.
§ 110.1(5); s also dincuesion, supro, pp. 56
mv:gownmmmmmofmdommdemmmm

. OVF Responses in MURs 6139 & 6142 at 2. The Victory Fund accurately notes that it is not

subject to the $2,300 per clection contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundraising committees. /d.
Moreover, the Victory Fund avers that it has procedures to ensure that its donors do not exceed

applicable contribution limits, which include matching all contributions it received to the donor
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records of OFA and the DNC. /d. The response states that any contributions the Victory Fund
received that might have been excessive when aggregated with prior contributions to OFA were

: eiﬂlgrreallb_cmdtoﬂleDNCormﬁmdedunhecomﬁbmor. Id.

‘The Commission reviewed the information submitted in'theeomplaimsandlesponsesin
MURs 6139 and 6142 as well as the distlosare veports fled by the Victory Fund and determined

_ that Complainanis® allegationn appear to raly na the misteken belief that the Victary Fend is

subject to the individual esatrilsation limit of $2,300 par clection for aandidates or ensdidate
committecs, as set forth in Section 441a(a){1)(A). I= fact, 2s a joint fundraising committee, the
Victory Fund is subject to the $33,100 per individual contribution limit set forth in 11 C.F.R

§ 102.17. None of the individuals cited in the complaints exceeded this limit. Thus, the

" information Complainants submit as prima facie evidence that the Victory Fund violated Section

441a(f) is insufficient to support a reason to believe finding. Moreover, the Commission found

10 aditional facts 10 support the claim that the Victory Fund accepted excessive cantributioas.
Finally, there is no support for Complainants’ allegations that the Victory Fund violated

the reporting requirenents of 2 U.S.C. § 434(b) by misreporting disburacmtet:ts to OFA, and

" failing to peavide identifying informiion fer cantsibutoss mho ghve less then $200. The Vittory
‘Fumd respanses and disclosue reperts indicate that the banxfexs from the Vistery Fuad to OFA

were made for ordinary disbursements of net proceeds pursugat to the joint fundraising
agreement between OFA and DNC, and were reported correctly. 11 CF.R. § 102.17; see OVF
Responses in MURs 6139 and 6142 at 3. Further, the Act does not require committees to

disclose the identification information of donors who contribute less than $200 in the aggregste

‘during the election cycle. See 11 CF.R. § 102.9.

Attachment 3
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Accordingly, the Commission found no reason to believe that the Obama Victory Fund
and Andrew Tobias, in his official capacity as Treasurer, received excessive contributions in

" violation of 2 U.S.C. §§ 441a(f) and 434(b).

C.  Possible Foreign National Confributions
The FECA provides that it is unlawful for a foreign =ationel, directly or indirectly, to
make a contribution or donation of 1eozey or other thing af vnlue in amnection wishy a Fadexl,

. State, or loan] cistitian, er o a cormmittes of a political party aud far a fedaral palitical committee
.wm&veorawebtmwhaoom'buﬁon. 2US.C. § 441e(2)(1) and (a)(2); 11 C.F.R. § 110.20(b).

A “foreign national” is an individual, partnership, association, corporation or other entity

" organized under the laws of or having its principal place of business in a foreign country.

2U.S.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States. /d.

Although the statute is sileat as to any knowledge requirement, the Commission’s
implementing regulations clarify that a committee can only violate Section 441¢ with the
knowing solicitation, asceptunee, or receipt of a centribution from & foreign mstiomaf. 11 CF.R.
§ 110.26(g). The regulation comisins three siandecis that sasiify the “kneniing” remsinament:
(1) actusl knowlasigy; (2) reason to know; and (3) willfnl blisduoss. 11 C.F.R. § 110.20(a)4)i)-

' (iii). The reason-to-know standsnd is satisfied when a known fact establishes “[sJubstantial

probability” or “considerable likelihood™ that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
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BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known fact should have prompted a reasonable inquiry, but did not.” See id. at 69940.

Scveral of the complaints allege that the Victory Fund violated 2 U.S.C. § 441¢ by
accepting contributions from foreign natiomals. As support for these allegations, different
Complairumts focus on the fict that contributors with foreign dddresses gave m the Wctory

' Mwmmshuwmu%mm»mn-ﬂkﬁmw

amavats (which Camphhr.!s sugges: mpaess that the finds had beum convertad to U.S, dailars
ﬁomnfordgncmy),andvuiommediamﬁeurepmedamedoteubougahﬂfdm

 foreign nationals may have contributed to OFA.

Complainants argue that there are widespread problems with the Victory Fund’s
compliance system, which warrant investigation into all of the Victory Fund’s contributions
received from individuals with foreign addresses. Daniels Complaint at 1; Moore Complaint at
1. The Victory Fund maintsins that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OVF Response in MURs
6139 & 6142 ut 2. Furthier, contributors with foreiza addrewses had to exter & valld U.B. pessport

numsser. jd Finaily, ties Vichiey Fond assssts ‘dial 3 nmintaiees] a gysten iimt at sogulas inteywls

.surveyed all contributioss rezsived faom fomeign addrmasae, pesannally contmted sortsitmters

2 Pagfivre the regubition wey ravised in 2002, Gommishioewss expremai soecerns shaut the losol of eciawecrecuired

" under Section 44le. For example, a Statement of Reasons ("SOR™) issued in & Section 441¢ case decided shortly
‘before revisicn of the regulstion examined the stetutory language and legislative history to conclude that despite the

abs:nee of previse language of a "owiidge requirement” in the statave, “R would be funmentafry unjust to
nssess Hability on the part of a fandraiser or recipient committes that solicits or receives a contribution if the
contribution in fact appears to be from a legal sourcs, especially if initial screening efforts resulted in specific
assurartvsef Bt contribution’s byalfty.” MURs 4530, 4531, 4547, 4842, 4900 (Sutcment of Reasons By
Congnisriémer Tirours In ¢ Demoacatic Mational Comertitten, et al) st 3. Thus, scouplod with th Explesmion and
Justification issued in November 2002, a knowledge may be inferred based on similsr provisions in the
Act that speci@cally included sch langusge deapits the sbsemoe of any keawledgs requisement bs S0 statwie. /d. st
2 (citing 2 UB.C. §§ 4411, 4415(x))s Ses alm 11 CF.B. § 103.3(b)(1), wiith provides that costribntions which did
not appese ta be from a prohibited source mnst be retusned within a spnifind pesied fram the dats on which the
committec becomes awsre of information indicating that the contribution is unleovfit.
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who were not known 1o be U.S. citizens or lawful permanent residents, and required the

. submission of valid U.S. passport information. /d

Based on the information in the complaints, as well as a review of publicly available

.infomaﬁmmmismindiuﬁmthnﬁwVicqumdmedvedwenasinglemﬁbuﬁmﬁbm
'ahindividuﬂwhohasbeendemonsumdtobeaforeimnlﬁoml. There are nv examples

proieidet! in the compéainta or in the puiidicly available media or disclosuens reports. Thus, there
appmmh-mpwﬂﬁrﬁednhﬁmﬁmmsyﬂmﬁsbmminQWsmmimﬁng
for contributions from foreign nationals. Accordingly, the Commission found no reason to
believe that the Obama Victory Fund and Andrew Tobias, in his official capacity as Treasurer,

- violated 2 U.S.C. § 441e by accepting contributions from foreign nationals.

D.  Possible Contributions from Unknown Individuals

TheAm'pmvid;stpuwnshdlnuheawnﬁbuﬁminﬁcnmeofmmherpmm,
and no person shall knowingly accept a contribution made by one person in the name of another.
See 2 US.C. § 441f. A committee has thirty days from the date that a prohibited contribution is

" muade or discovered to have been made t sefund the impermisdible cemibution. 11 CFR.
- §10330)2).

Ths complaints alisge that individuols made carributions ta the Vicory Fund using
frandulent or fictitious names, and the Victory Fund’s online fundraising mechanism provided no
internal controls to circumvent the receipt of such prohibited contributions. DamehComplamt
at 1; Moore Complaint at 1. As discussed above, the Commission has provided guidance to
committees that they may use Internet fundraising so long as committees use reasonable
safeguards to ensble them to verify the identity of contributors and screen for impermissible
contributions with the same level of confidence that applies to other methods of fundraising, and
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act consistently with Commission regulations. See AO 1999-09 (Bill Bradley for President,
Inc). Complainiants contend that the Victory Fund had no control mechanisms in place to catch
third party fraud. Daniels Complaint at 1; Moore Complaint at 1. Consequently, the complaints
argue, an investigation of all contributions is warranted. Jd.

Respondents assert that the complains presented 1o credible information that the Victory

. Fund had acceptud centribistisns fromt uakavwn pessons amd was besed wholly on speculmion.

OVF Fiesponne in MURs 6139 & 6142 8t 2. The Victary Fund ssearts that its faternal system
runs regular searches of its daner datsbase in c=er to identify contrihusions that might vialate
the Act. Id

There are no indications that the Victory Fund received contributions from the
individuals specified in any of the complaints. The Commission’s review determined that a

P contribution was made by a person named “Anonymous, Anonymom"wtalmgsz,zzs The

Victory Fund’s compliance system identified the suspect contribution and flagged it for

.verification, but did not refund it within the 30 days permitted by the Act.

Despite this apparent violation of Section 441f, e Conmnission determined thae
dismissal of these allegations is appropriate because (1) the ptohibited contributions cited in the

" complaint are mininesil wihen compared to the total smount of cantributiens reseived by OVF
~($2,228 accounts for .001% of $93 million recaived), and (2) allegations af breakdowns in the

compliance system set forth in the complaints are not borne out by the Commission’s review of
the contributions received by the Victory Fund. Thus, the Commission determined it would not
be an efficient use of the Commission’s resources to open an investigation into this issue. See

Heckler v. Chaney, 470 U S. 821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and
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Legal Analysis dismissing Section 441¢ violation to preserve resources where prohibited

_ contributions were refunded before the complaint was filed).

_ Accordingly, the Commission dismissed allegations that the Obama Victory Fund and
Andrew Tobias, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting

; émmibnﬁmﬂommknownpusonsinﬂlemeofmother.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matters of ) MURs 6078, 6090, 6108, 6139, 6142, 6214,
, ) and AF#2512
©Obama for America and )
Martin Nesbitt in his )
official capacity as Treasurer )
)

CONCILIATION AGREEMENT
_This Conciliation Agreement refbscts the final resolution of six separate complaints filed
with the Federal Electian Commission (the “FEC” or the “Commission™) concerning

contributions received during the 2008 presidential campaign by Obama for America and Martin

.Nesbitt in his official capacity as Treasurer (“Respandents” or “OFA™) and issues identified in

the Final Audit Report of the Commission on Obama for America (Jan. 16, 2007-Dec. 31, 2008).
The Commission found reason to believe that Respondents violated 2 U.S.C. § 441a(f) of

the Federal Election Campaign Act of 1971, as amended (“the Act”), by accepting contributions

. in excess of the limits applicable to the 2008 presidential election that were riot resolved through

-~ refund, redesignation, or reattribution within the 60 day period petmitteii' under the Act.

The Commission also found reason to believe that Respondents violated 2 U.S.C.
§ 434(b) by misreportintg the dates of contsibutions received through its joint ﬁundmsmg
rei:reséntative, the Obaena Victory Fund (“OVE'). Although OFA carrectly separted the date
OVF transferred those funds to OFA as required, it incorrectly identified the date of receipt of
the underlying contributions as the date of the transfer from OVF to OFA, rather than the date

that the contributions were originally received by OVF.

The Commission has further found reason to believe that Respondents failed to file

certain 438-Hour Notices of contributions of $1,000 or more received after the 20th day but more
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MURs 6078, 6090, 6108, 6139, 6142 and 6214, and AF# 2412
Conciliation Agreement )

than 48 hours before the 2008 general election, in violation of 2 U.S.C. § 434(a)(6)(A), and

. referred the violation to the Reports Analysis Division.

In response to a request from Respondents, on July 10, 2012, the Commission approved
merging conciliation of Administrative Fine Matter #2512 (“AF# 2512") with MURs 6078,
6090, 6108, 6142, and 6214 and authorized the Reports Analysis Division to transfer AF# 2512
to the Office of General Counsel.

NOW, THEREFORE, the Commission and Respondents, having participated in informal
methods of conciliation prior to a finding of prohable cause to believe, do hereby agree as
follows:

L The Commission has jurisdiction over the Respondents and the subject matter of '

 this proceeding, and this agreement has the effect of an agreement entered pursuant to 2 U.S.C.

- § 437g(a)(4)(AXC)-

IL  Respondents have had a reasonable opportunity to demonstrate that no action
should be taken in this matter.
III.  Respondents enter voluntarily into this agreement with the Commission.
IV.  The pertinent facts and law in this matter are as follows:
1. OFA is the principal canipaign committee for President Barack Obama.
Martin Nesbitt is the treasurer of OFA. From 2007 to 2008, OFA reported raising approximately
$745 million in contributions from more than 4 million separate contributors.
2. OVF is a joint fundraising committee established pursuant to 11 C.F.R.
§ 10é.l7, whose participants were OFA and the Democratic National Committee (“DNC”).

Andrew Tobias is the current treasurer of OVF. During the 2008 election cycle, OVF reported
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that it raised over $198 million in contributions, of which $85,158,116 were transferred to OFA
on various dates in 2008.

Untimely Resolution of Excessive Contributions
3. During the 2008 election cycle, the Act prohibited any person from

'making contributions to a candidate for federal office or the candidate’s authorized political

committee that In the aggregate exceeded $2,300 each for the primary and general elections.

2 U.S.C. § 441a(a)(1)(A). As a corollary, it was unlawful for a candidate for federal office or thc.
candidate's authorized political committee to accept cantribations that in the aggregaie exceeded
$2,300 each for the 2008 primary and genera! elections. 2 U.S.C. § 441a(f).

4. OFA was limited to accepting contributions from individual donors that in

- the aggregate did not exceed $2,300 each for the primary and general elections. 2 U.S.C.

§ 441a(a)(1)(A). Where a committee receives an excessive contribution, the Commission’s
regulations give the committee 60 days from the date of receipt to identify and resolve the
excessive contribution via refund, redesignation, or reattribution of the excessive amount.
11 C.ER. §§ 103.3(b)(3), 110.1(b).

5. From 2007 to 2008, OFA accepted a total of $1,363,529 in eontributions
that exceeded the limits set forth in 2 U.S.C. § 441a(a)(1)(A) and that were not resolved through

refund, redesignation, or reattribution within 60 days of reeeipt as pernitted under the Act.

- Respondents contend these excessive contributions represent approximately .18% of all

contributions received by OFA during the 2008 election cycle.

6. OFA has since resolved the $1,363,529 in excessive contributions through
the untimely refund, redesignation, or reattribution of those contributions. Of that amount, OFA
resolved $489,616 before any Commission investigation took place and another $873,913 after
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receiving the Commission’s analysis of information contained in the disclosure reports and
internal records of OFA.
Misreporting Dates of Contributions
7. | The Act requires all political committees to publicly report all of their

receipts and disbursements. 2 U.S.C. § 434. Each report must disclose for the reporting period

and calendar year the total amount of all receipts and the total amount of all disbursements.

2 U.S.C. § 434(b)(2), (4); 11 C.FR. § 104.3(a), (b).

8.  The Act requires that an authorized committee of a candidate report the
amount of all receipts from transfers by affiliated committees, as well as the identity of the
affiliated committee and the date of each transfer. 2 U.S.C. § 434(b)(2)(1), (3)(D); 11 C.FR.
§§ 102.17(c)(3)(iii), (8)()(B), 104.3(a)(4), 104.8.

9. Commission regulations permit political committees to engage in joint
ﬁndraising with other political committees or with unregistered committees or organizations.
11 C.FR. § 102.17. After a joint fundraising representative distributes the net proceeds, a
participating political committee is required to report its share of funds received as a transfer-in
from the fundraising representative. Id

10.  For cortritutioa reporting and limitation purposes, the datea cantribution
is raceived by the joint fundraising representative — not the date received by the recipient

political committee — is the date that the contribution is received by the participating political

~ committee. 11 C.F.R..§§ 102.17(c)(3)(iii), (c)(8). The participating political committee is

required to report the original date of receipt of the proceeds only after the funds have been

transferred from the fundraising representative. /d.

Attachment 4 -

Page4 of 7



132844323628

10
11

12

13

14
15

16

18

19

20
21

22.

23

MURs 6078, 6090, 6108, 6139, 6142 and 6214, and AF# 2412
Conciliation Agreement

11.  For the $85,158,116 in contributions received in transfers from OVF,
Respondents reported the dates that the contributions were transferred to OFA, rather than the
dates on which the underlying contributions were received by OVF, as required by 2 U.S.C.
§ 434(b)(2), (4) and 11 C.FR. §§ 102.17(c), 104.3(a), (b).

48-Hour Notices

12.  The Act requires that a candidate’s principal campaign committee shail
notify the Commission of all contributions of $1,000 ar more, received by any autherized
committee of the candidate less than 20 days hut more ther 48 hours before any elsction in
which the candidate is running. 11 C.F.R. §104.5(f).

13.  Respondents did not file 48-Hour Notices for 1,266 contributions totaling

approximately $1,895,956. See Final Audit Report of Commission on Obama for America (Jan.

16, 2007-Dec. 31, 2008); AF#2512. Respondents have waived their right to appeal the

$191,135 administrative fine assessed in AF# 2512, and are paying the full amount of the fine as
part of the penalty set forth in this agreement.

14. The Commission found that the majority of the contributions for which
48-Hour Notices were required but not filed, including 711 contributions totaling approximately
$1,046,045, arose from transfers from OVF.

V. In the interest of resolving this matter promptly, Respondsnts admit the following:

1. Respondents violated 2 U.S.C. § 441a(f) and 11 C.F.R. §§ 103.3(b)(3),
110.1(b) by accepting $1,363,529 in excessive contributions, which they failed to refund,
redesignate, or reattribute within 60 days of receipt, as required by the Act.

2. Respondents violated 2 U.S.C. § 434(b) and 11 C.F.R. §§ 102.17(c),

104.3(a)(3) by misreporting the original date of receipt for contributions received through OVF.
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3. Respondents violated 2 U.S.C. § 434(a)(6)(A) by failing to file 48-Hour
Notices for contributions totaling $1,895,956.

VI L Rgspondents will pay a penalty of three hundred and seventy-five
thousand dollars ($375,000) to resolve both the complaint-generated matters and the
administrative fine determination pursuant to 2 U.S.C. §§ 437g(a)(4) and (S(A). The
administrative fine accounts for $191,135 of the total penalty.

| 2. Respondents will cease and desist from violating 2 U.S.C. §§ 434(a), (b)
and 441a(f).

' 3.. Respondents will file with the Commission, in coordination with the
Reports Analysis Division, an amendment to OFA’s 2008 30 Day Post-General report that will
identify the joint fundraising representative’s original date of receipt for those contributions that
are the subject of the ;'eponing errors addressed in this conciliation agreement.

4. Respondents will confirm that they have refunded as necessary any -

. contributions identified in the Section 437g audit as excessive and have amended their relevant

disclosure reports. Respondents will disgorge to the U.S. Treasury any refunded contributions

that the contributor fails to negotiate within thirty (30) days of the effeetive date of this

agtéument and wilt provide evidence of any disgorgement (copies of fronf and back of neguotiated
check) to the Commission.
VII. The Commission on its own motion or upon request of anyone filing a complaint

under 2 U.S.C. § 437g(a)(1) concerning the matters at issue herein may review the Respondents’

. compliance with this agreement. If the Commission believes that this agreement or any of its

requirements has been violated, it may institute a civil action for relief in the United States

District Court for the District of Columbia.
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VIII. This agreement shall become effective as of the date that all parties hereto have

- executed the same and the Commission has approved the entire agreement.

IX.  Respondents shall bavg no more than 30 days from the date this agreement
becomes effective to comply with and implement the requirements contained in this agreement
and to so notify the Commission.

- X.  This Conciliation Agreement constitutes the entire agreement between the parties
on the matters raised herein, and no other statement, promise, ar agreement, either written ar
oral, made by either party or by agents of either party, that is not contained in ¢his wntten |

agreement shall be enforceable.

FOR THE COMMISSION:

Anthony Herman
General Co |

BY: L\ /I2-7-/2

=

Daniel A. Petalas Date
Associate General Counsel
for Enforcement

FOR THE RESPONDE W
/ /I'/Y A2~

Obama for America and
Martin Nesbitt in his official
capacity as Treasurer
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